STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOCL BOARD,

Petiti oner,

ROBERT KUSE, JR.,

)
)
)
VS. ) Case No. 06-2398
)
)
)
Respondent . )

)

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Novenber 20, 2006, by video tel econference with connecting
sites in Mam and Tall ahassee, Florida, before Errol H Powell,
a designated Admi nistrative Law Judge of the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Jean Marie M ddleton, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: David H Nevel, Esquire
Nevel & Greenfield, P.A
4801 South University Drive, Suite 2060
Davie, Florida 33328

STATEMENT OF THE | SSUES

The issues for determ nation are whether the conduct of
Respondent was in violation of the enploynent practices and

policies of the Mam-Dade County School Board; and whether the



conduct of Respondent, taken in light of his prior enploynent
record and the requirenents of progressive discipline,
constituted just cause for termnation.?

PRELI M NARY STATEMENT

By |letter dated June 15, 2006, the M am -Dade County School
Board, hereinafter School Board, notified Robert Kuse, Jr.,
anong ot her things, that the School Board, at its schedul ed
nmeeting on June 14, 2006, took action to suspend himfrom
enpl oynent and commence di sm ssal proceedi ngs agai nst him By
|etter dated June 17, 2006, M. Kuse contested the Schoo
Board's action and requested a hearing. On July 10, 2006, this
matter was referred to the Division of Adm nistrative Hearings.

On July 26, 2006, the School Board filed a Notice of
Speci fic Charges, consisting of two counts. The School Board
charged M. Kuse as follows: Count |, violation of School Board
Rul e 6Gx13-4A-1.21, Responsibilities and Duties in that his
crimnal history and actions fail to reflect credit upon hinself
or the cormunity and that his violation of School Board Rule
6Gx13-4A-1.21 constitutes msconduct in office and is just cause
for term nation; and Count I, violation of the Code of
Et hi cs/ Lack of Good Moral Character in that his crimnal history
and actions denonstrate a | ack of good noral character, that his
actions violate Sections 1012.32 and 1012. 33, Florida Statutes

(2004), and Florida Adm nistrative Code Rul es 6B-1.001, 6B-



1. 006, and 6B-4.009, and that his violation of the ethical rules
constitutes m sconduct in office and is just cause for
term nation.

This matter was originally scheduled for hearing, after
consultation with the parties, for two days on Cctober 18 and
19, 2006. A continuance was requested by the parties and was
granted. The matter was re-scheduled. Prior to hearing, the
parties filed a Joint Pre-Hearing Stipulation and, subsequently,
an Anendnent to Joint Pre-Hearing Stipulation on Novenber 15,
2006. The Amendnent limted the issues and evidence in this
matter to "(A) Wether the conduct of Respondent [M. Kuse] was
in violation of the enploynent practices and policies of the
M am Dade County School Board of the Mam Dade County Schoo
Board [sic]; and (B) Whether the conduct of the Respondent
[M. Kuse], taken in light of his prior enploynent record and
the requirenments of progression discipline, constituted just
cause for his termnation.” Mreover, the parties agreed that
any allegation or evidence concerning the publicity in the case
at hand woul d not be presented to or considered by the
undersigned in the determ nati on of the case at hand.

At hearing, the School Board presented the testinony of
five witnesses, including M. Kuse, and entered 11 exhibits
(Petitioner's Exhibits nunbered 1, 3-4, 8-9, 11-12, and 17-20)

into evidence.? M. Kuse testified in his own behal f and



presented the testinony of one witness and entered no exhibits
into evidence.

A transcript of the hearing was ordered. At the request of
the parties, the tine for filing post-hearing subm ssions was
set for nore than ten days following the filing of the
transcript. The Transcript, consisting of two volunes, was
filed on March 6, 2007. Subsequently, on April 12, 2007,

M . Kuse requested an extension of tine to file post-hearing
subm ssions, to which the School Board agreed; the request was
granted. The parties tinmely filed post-hearing subm ssions, and
their post-hearing subm ssions have been considered in the
preparation of this Recomended Order.

FI NDI NGS OF FACT

1. No dispute exists that, at all tinmes material hereto,

t he School Board was a constitutional entity charged with the
duty to operate, control and supervise the public schools within
t he school district of Mam -Dade County, Florida.

2. No dispute exists that, since February 21, 1986 and at
all times material hereto, M. Kuse was enployed full -tinme with
the School Board as an electrician and assigned to Facilities
and Operations-Mai ntenance. Hence, M. Kuse has been enpl oyed
with the School Board in the sane position for nore than 20

years.



3. Except for the case at hand, M. Kuse has only been
di sciplined once in his nore than 20-year enploynment with the
School Board. As to the prior disciplinary action, in essence,
in 1999, M. Kuse had, what he considered, an energency
involving his mnor child at school and left his work
assignment, in a School Board vehicle and w thout notifying his
supervisor, to attend to his child, who was in kindergarten and
who was ill. He received a witten reprimand, in which he was
advi sed, anong other things, that he was not to use a Schoo
Board vehicle for personal use; that he was to notify his
supervisors if he needed enmergency | eave or to deviate fromhis
wor k assi gnnent; and that he needed to adhere to the proper
conpletion of Daily Status Fornms (he failed to properly indicate
on his Daily Status Form his whereabouts and his work tine
regarding the emergency with his child).

4. As to the instant case, in 2005, the School Board
investigated an allegation that, on or about January 20, 2005
t hrough January 29, 2005, M. Kuse failed to adhere to his work
schedul e by not being present at his assigned worksite during
the period of tinme that he was assigned to be at the worksite.
During its investigation, the School Board was able to confirm
only one instance, January 28, 2005, that M. Kuse did not
adhere to his work schedule. The School Board determ ned that

M. Kuse was out of his assigned work area w thout



aut hori zation; had m srepresented his whereabouts and tines on
his Daily Status Fornms; and had used a School Board vehicle

W t hout authorization. By nenorandum dated May 17, 2005,

| gnaci o Pal aci o, Director of Region M ntenance Center |1
recomended termnating M. Kuse's enploynent with the Schoo
Board. By nenorandum dated May 20, 2005, Robert Brown,

Adm ni strative Director of Facilities Qperations, M ntenance
recormmended term nation of M. Kuse's enpl oynent.

5. By letter dated June 15, 2006, the School Board
notified M. Kuse, anong other things, that the School Board, at
its schedul ed neeting on June 14, 2006, took action to suspend
hi mfrom enpl oynent and comence di sm ssal proceedi ngs agai nst
him effective at the close of the work day on June 14, 2006,
"for just cause, including but not limted to: non-perfornance
and deficient performance of job responsibilities; m sconduct in
of fice; and violation of School Board Rul e 6Gx13-4A-1.21,
Responsibilities and Duties. . . ."

6. M. Kuse's hours of work, as an electrician with the
School Board, were 7:00 a.m to 3:30 p.m He was aware of his
break tinme and the tine allotted for break tinme; that a School
Board's vehicle is not to be used for personal errands; and that
he needs his supervisor's perm ssion to use a School Board's
vehicle for personal errands. Also, M. Kuse was aware of the

Daily Status Form its purpose, and how to conplete it.



7. At hearing, M. Kuse admitted that he was at a
restaurant during the period of tinme that he was assigned to a
worksite but did not admt to the dates or the nunmber of tines
t hat such action had occurred. He further admitted that he was
taking a coffee break or having coffee at the restaurant before
he reached his assigned worksite; that he did not contact a
supervisor to obtain permssion to do so; that he did not
reflect the break on his Daily Status Forns; and that he had not
contacted a supervisor to obtain perm ssion to use the School
Board vehicle to take the break.

8. The School Board's "Breaktine and Mealtinme Policy for
Enpl oyees” states in pertinent part:

BACKGROUND

Enpl oyees shall not deviate fromtheir

assi gned schedul es without first acquiring
perm ssion formtheir supervising

adm ni strators who are to be inforned of the
reasons for |eaving, the destination, and
the estimated return tinme to assignnents.

I f the enpl oyees cannot |ocate their
supervising adm nistrator(s), a detailed
nmessage is to be left with another

adm ni strator or clerical personnel fromthe
adm ni strator's office.

To insure that all enployees are informed of
when the break tine shall be taken, the
followng information is published.

* * *



First Shift

9:15 -9:30 a.m Break (Approx.)

* * *

1:45 - 2:00 p.m Break (Approx.)

* * *

Note: The break tine is listed as an
approximated tine that is contingent upon
the work being conpleted. The break tine
can be adjusted, within reason, to
accommodate avoiding an interruption in the
fl ow of work.

The follow ng standards are published to
gui de enpl oyees in the use of this benefit:

BREAKTI ME

a. Breaks shall be taken at the schedul ed
times, and AT THE WORK LOCATI ON SI TE.

Enpl oyees are not to | eave the worksite
during break tine with the exception that,
if several enployees are assigned to a

wor ksite, one enployee nay | eave the site
during the break tinme to obtain refreshnents
for the others. . . Board [ School Board]
owned vehicles may NOT be used for this
pur pose.

c. |If an enployee reaches a schedul ed break
time while traveling fromone work | ocation
to another, s/he SHALL NOT stop enroute, but
shall wait until arrival at the destination
to take a break

d. The use of Board-owned vehicles to
travel to restaurants for breaks, or to pick
up refreshments to bring back to the work



| ocation is considered to be personal
busi ness, and is expressly FORBI DDEN

[ enphasis in original]
9. The School Board's policy regarding "Daily Status
Forns" provides in pertinent part:

DEFI NI TI ON

The Daily Status Formis used to docunent
and record actual travel and |abor hours for
every tradesperson. The form nust be
conpleted entirely and accurately in order
to properly docunent not only the
tradespersons [sic] daily activities but to
RECORD t hose activities and their
correspondi ng | abor costs to the specific
proj ect where the work took place. Once
properly conpl eted and endorsed by the
tradesperson, the daily status form[sic]
becones an official document thus creating
an auditabl e representation of the
tradespersons [sic] activities.

NOTE

It is MANDATORY that Daily Status Forns are
properly conpleted and turned in on the sane
day the work is perforned. Failure to
follow this note, any of the steps outlined
in this procedure, or providing fal se
information on the DSF may result in

di sci plinary action.

PROCEDURES

Ceneral Conditions:

1. Al Daily Status Fornms (DSF' s) nust be
dated and then signed by all tradespersons
reporting tinme on the DSF.

2. Arrival and departure tines, at the
school site or other work |ocation, nust be
conpl eted before obtaining the principal's
si gnat ure.

3. In cases when the principal is not
avai l abl e, the principal nay specifically
authorize a representative to sign on

hi s/ her behal f. However, under no




ci rcunstances can this representative be the

Cust odi an or Zone Mechani c.

4. Upon arrival at the school site, the

trades person [sic] will tinme stanp the back

of the DSF .

5. Upon Departure fromthe school site, the

trades person [sic] will time stanp the back

of the DSF .

[ enphasi s i n docunent ]

10. M. Kuse's supervisor, during the tine that the
al | egati ons were pending before the School Board, was Gary
Spake, who testified at the hearing. M. Spake testified that
he had been enployed wth the School Board for approximtely 24
years and that he had heard of enpl oyees stopping for coffee
before reaching their assigned worksite but had never w tnessed
or confirmed such conduct and that he did not consider such
conduct common practice. Al so, he testified that, approxi mately
10 times, he had stopped for coffee before reaching a worksite
and had not been disciplined for doing so. Moreover, M. Spake
testified that he is not aware of any enpl oyee who had been
term nated for stopping for coffee before reaching an assi gned
worksite. Furthernore, he testified that he did not recommend
term nating M. Kuse. The undersigned finds M. Spake's
testinmony to be credi ble and persuasi ve.
11. One of M. Kuse's forner supervisors, M chael

Swackhamer, testified at hearing. M. Swackhamer has been

enpl oyed with the School Board for over 20 years and had
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supervi sed M. Kuse, off and on, for approximtely 18 years.

M. Swackhamrer testified that it was "customary” for workers to
stop for coffee, w thout obtaining perm ssion, before reporting
to a worksite, but that the workers, who he had observed
engagi ng i n such conduct, were not supervised by himand he did
not report them even though they were violating the Schoo
Board's policy. However, he further testified that he had not
observed such conduct by enpl oyees since 1999. Furthernore,

M. Swackhammer testified that he was aware of two enpl oyees
bei ng di sciplined, i.e., suspended, for violating the School
Board's policy regarding break tinme and unauthorized use of a
School Board vehicle, but that he was not aware of any enpl oyee
being term nated for such conduct. M. Swackhammer's testinony
is found to be credible and persuasive.

12. M. Pal acio, who has been enployed wth the School
Board for approximtely 25 years, testified at hearing. He
testified that enployees are expected to abide by the break tine
policy and that it was not common know edge that enpl oyees
stopped for coffee before they reached their assigned worksite.
As to Daily Status Forns, he testified that the enpl oyee was
responsi bl e for nmaking sure that it was accurate and that
M. Kuse's Daily Status Forns were not accurate. Further,

M. Palacio admtted that only one day, January 28, 2005, was

confirmed that M. Kuse failed to adhere to his work schedul e.
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Moreover, he testified that he was not aware of any enpl oyee who
was term nated for stopping for coffee before reaching the

assi gned worksite and not putting such information on the Daily
Status Form Further, M. Palacio was aware of M. Kuse's
reprimand in 1999 when he (M. Pal acio) recommended term nation
of M. Kuse's enploynent. The undersigned finds M. Palacio's
testinony credi bl e and persuasi ve, except for his testinony that
it was not common know edge that enpl oyee's stopped for coffee
before reaching their assigned worksite.

13. M. Brown, who has been enployed with the School Board
for nore than 20 years, testified at hearing. He testified that
he was not aware that enpl oyees stopping for coffee, before
reaching their worksite, was customary or a conmon practice.
However, he testified as to a practice of sone enpl oyees
stoppi ng for breakfast: a group of enployees, referred to as the
"Breakfast Club," were neeting for breakfast, as a conmon
practice, and, when adm nistrators discovered it, the enpl oyees
wer e suspended and the practice ceased. Regarding the Daily
Status Form he testified that the enpl oyee is responsible for
its accuracy and that, as to the Daily Status Form for
January 28, 2005, it reflected an insufficient description of
time, thereby, |eaving unaccounted tine.® Regarding the penalty
for using School Board vehicles for personal use and inproperly

mai ntaining time and Daily Status Fornms, M. Brown testified
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that the usual penalty inposed for a first offense was
suspension from5 to 15 days. Furthernore, M. Brown testified
that, had it not been for M. Kuse's reprimand in 1999, he
(M. Brown) would not have recommended term nation. M. Brown's
testinony is found to be credible and persuasive. As to
M. Brown's testinony concerning his awareness of a customary or
common practice of enpl oyees stopping for coffee before reaching
their worksite, the undersigned finds it reasonable for
adm ni strators not being aware of such conduct by enpl oyees
unl ess and until enployees are reported for disciplinary action,
as in the case of the Breakfast Club. Further, an inference is
drawn and a finding of fact is nade that M. Brown's reference
to suspension as a disciplinary action refers to suspensi on
wi t hout pay.

14. As to M. Kuse's work performance as an enpl oyee, when
M . Swackhamer supervised M. Kuse, off and on, for
approximately 18 years, he found M. Kuse to be a hard worker
and consistent in his attendance. Wen M. Spake supervised
M. Kuse, from May 7, 2006 through around August 7, 2006,
M. Kuse's acconplished the tasks that were given to himand he
(M. Kuse) performance was of high caliber. None of the other
School Board enpl oyees who testified at hearing directly
supervised M. Kuse and any of their testinony regarding

M. Kuse's work performance is not found to be credible and
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persuasi ve. The testinony of Messrs. Swackhammer and Spake is
found to be credi ble and persuasive.

15. The evidence denonstrates that M. Kuse was out of his
assigned work area wi thout authorization in that he stopped for
cof fee breaks at a restaurant, before reaching his assigned
wor ksite, thereby, deviating fromthe break requirenments of the
School Board's policy, wthout obtaining his supervisor's
perm ssion.

16. The evidence denonstrates that M. Kuse used the
School Board's vehicle for personal use, w thout authorization,
in that he used the School Board's vehicle, w thout
aut hori zation, to take coffee breaks at a restaurant before
reachi ng his assigned worksite.

17. The evidence denonstrates that M. Kuse did not
properly conplete his Daily Status Form for January 28, 2005, by
failing to provide sufficient information on his Daily Status
Formto indicate his whereabouts and tines invol ved.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2006).

19. The School Board has the burden of proof to show by a

pr eponder ance of the evidence that M. Kuse committed the

14



of fenses in the Notice of Specific Charges, as nodified by the
Joint Pre-Hearing Stipulation and Arendnent to Joint Pre-Hearing

Stipulation. MNeil v. Pinellas County School Board, 678 So. 2d

476 (Fla. 2d DCA 1996); Dileo v. School Board of Dade County,

569 So. 2d 883 (Fla. 3d DCA 1990).

20. No dispute exists that at all tinmes material hereto,
M. Kuse was subject to the rules and regul ations of the School
Board and that his enpl oynent was al so subject to the terns and
conditions of the contract betwen the School Board and the Dade
County Public School Maintenance Enpl oyee Conmttee (Contract).

21. Section 1012.22, Florida Statutes (2004), provides in
pertinent part:

The district school board shall:

(1) Designate positions to be filled,
prescribe qualifications for those

posi tions, and provide for the appointnent,
conpensati on, pronotion, suspension, and

di sm ssal of enpl oyees as follows, subject
to the requirenents of this chapter:

* * *

(f) Suspension, dismssal, and return to
annual contract status.--The district school
board shall suspend, dismiss, or return to
annual contract nenbers of the instructional
staff and ot her school enpl oyees; however,
no adm ni strative assistant, supervisor,
princi pal, teacher, or other nmenber of the
instructional staff nmay be di scharged,
removed, or returned to annual contract
except as provided in this chapter.

15



22. The Contract provides in pertinent part:

ARTI CLE XI - DI SCI PLI NARY ACTI ON

* * *

Section 3. Dismssals, Suspensions,
Denot i ons

Enpl oyees di sm ssed, suspended, or denoted
shall be entitled to appeal such action to
an inpartial Hearing Officer. . . If the
enpl oyee is not enployed . . . during the
time of appeal of such dism ssal,
suspension, or denotion, and if reinstated
by Board action, the enployee shall receive
paynent for the days not worked, or salary
not received, and shall not |ose any

| ongevity or be charged with a break in
service due to said dismssal, suspension
or denoti on.

Section 4. Cause for Suspension
I n those cases where any enpl oyee has not
conplied with Board policies and/or
departnment regul ations, but the infraction
is not deened serious enough to recomend
di sm ssal, the departnent head may recomend
suspensi on up to 30 cal endar days w t hout
pay. All suspensions nust be approved by
t he Superi nt endent.
23. The School Board contends that just cause exists for
t he suspension and term nation of M. Kuse.
24. As agreed to by the parties, the first issue in the
i nstant case is whether the conduct of M. Kuse was in violation
of the enploynent practices and policies of the Mam -Dade
County School Board. By the parties agreeing to limt the
i ssues and the evidence and testinony presented in the instant

case, any crimnal history of M. Kuse was elimnated fromthe
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Notice of Specific Charges and from consideration by the
under si gned.

25. The School Board's interpretation of its own rules is
gi ven great deference unless it anobunts to an unreasonabl e

interpretation or is clearly erroneous. Wodley v. Departnent

of Health and Rehabilitative Services, 505 So. 2d 676, 678 (Fla.

1st DCA 1987).
26. School Board Rule 6Gx13-4A-1.21, Responsibilities and
Duties, provides in pertinent part:

| .  Enpl oyee Conduct

Al'l persons enpl oyed by The School Board of
M am - Dade County, Florida are
representatives of the Mam -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their

enpl oynment and in the community, in a manner
that will reflect credit upon thensel ves and
t he school system

1. Records and Reports

Al l personnel shall mintain, prepare, and
submt pronptly all reports that may be
required by State Law, State Departnent of
Educati on Rul es, School Board Rul es, and
adm ni strative directives.

* * *
Vi . Non- | nstructi onal Personne
Menmbers of the non-instructional staff shal
mai ntain all certifications, |icenses and

job requirenents as a condition of

enpl oynent. Failure to do so shall warrant
di sci plinary action up to and incl uding

di smssal fromall enploynent.
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Any | oss of certification, |icense or other
j ob requirenent shall imedi ately be
reported by the non-instructional staff
menber to his/her site supervisor. Failure
to do so shall constitute a violation of
this rule.

27. School Board Rule 6Gx13-4A-1.213, Code of Ethics,
provides in pertinent part:
| . | NTRODUCTI ON

Al'l nmenbers of The School Board of M am -
Dade County, Florida, admnistrators,
teachers and all other enpl oyees of M am -
Dade County Public Schools, regardl ess of
their position, collective bargaining status
or role, because of their dual roles as
public servants and educators are to be
bound by the follow ng Code of Ethics.

* * *

Further, nonacadem c and elected officials
are bound to accept these principles since
t hese groups reflect critical policy
direction and support services for the
essential academ c purpose.

1. APPLI CATI ON

This Code of Ethics applies to all nenbers
of The School Board of M am -Dade County,
Fl orida, adm nistrators, teachers, and al
ot her enpl oyees.

Enpl oyees are subject to various other |aws,
rules, and regul ations, including but not
l[imted to “The Code of Ethics for the
Educati on Profession in Florida and the
Principles of Professional Conduct of the
Education Profession in Florida,” Chapter
6B-1.001 and -1.006, F.A C., the “Code of
Ethics for Public Oficers and Enpl oyees,”
found in Chapter 112, Part |1l of the

Fl orida Statutes, and School Board Rul e
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6Gx13-4A-1.212, Conflict of Interest, which
are incorporated herein by reference and
this Code of Ethics should be viewed as
additive to these laws, rules and

regul ations. To the extent not in conflict
with any | aws, School Board rules or
governmental regulations, this Code of

Et hics shall control with regard to conduct.
In the event of any conflict, the |aw,

regul ati on or School Board Rul e shal
control.

I'11. FUNDAMENTAL PRI NCI PLES

The fundanmental principles upon which this
Code of Ethics is predicated are as foll ows:

Citizenship — Helping to create a society
based upon denocratic values; e.g., rule of
| aw, equality of opportunity, due process,
reasoned argunent, representative
governnent, checks and bal ances, rights and
responsi bilities, and denocratic deci sion-
meki ng.

Cooperation — Wrking toget her toward goal s
as basic as human survival in an
i ncreasingly interdependent worl d.

Fai rness — Treating people inpartially, not
pl ayi ng favorites, being open-m nded, and
mai nt ai ni ng an objective attitude toward

t hose whose actions and ideas are different
from our own.

Honesty — Dealing truthfully with people,
bei ng sincere, not deceiving them nor
stealing fromthem not cheating or |ying.

Integrity — Standing up for your beliefs
about what is right and what is wong and
resisting social pressure to do wong.

Ki ndness — Being synpat hetic, hel pful,
conpassi onat e, benevol ent, agreeable, and
gentle toward people and other |iving

t hi ngs.
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Pursuit of Excellence — Doing your best with
the talents you have, striving toward a
goal , and not giving up

Respect — Showing regard for the worth and
dignity of someone or sonething, being
courteous and polite, and judging all people
on their nmerits. It takes three major
forms: respect oneself, respect for other
peopl e, and respect for all forns of life
and the environnent.

Responsi bility — Thi nking before you act and
bei ng accountable for your actions, paying
attention to others and responding to their
needs. Responsibility enphasizes our
positive obligations to care for each other.

Each enpl oyee agrees and pl edges:
1. To abide by this Code of Ethics, making
the wel|-being of the students and the

honest performance of professional duties
core guiding principles.

* * *

8. To be efficient and effective in the
delivery of job duties.

V. CONFLI CTS OF | NTEREST

* * *

Fi nanci al Interest.

* * *

Contracti ng Deci sions.

* * *

Honor ari a.

Per sonal Adverti senents.
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Enpl oyee Publi cati ons.

* * *
Referral s.

* * *
Qut si de | ncone.

* * *

General Limtation on Solicitation.

* * *

Gfts and Gratuities.

* * *

V. CONDUCT REGARDI NG STUDENTS

* * *

VI. PERSONNEL MATTERS
Confidentiality.

Enf or cenent .

Certification.
28. The evidence denonstrates that M. Kuse's conduct
vi ol ated the enpl oynent practices and policies of the School
Board. M. Kuse's follow ng conduct violated the School Board's
"Breaktine and Mealtine Policy of Enployees"” and the School

Board's policy regarding "Daily Status Fornms": he was out of his
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assigned work area wi thout authorization; used the Schoo
Board's vehicle for personal use, w thout authorization; and did
not properly conplete his Daily Status Form for one day.
Further, the evidence denonstrates that M. Kuse's conduct
vi ol ated School Board Rule 6Gx13-4A-1.21, Responsibilities and
Duties, as to Enpl oyee Conduct and Records and Reports; and
School Board Rule 6Gx13-4Al.213, Code of Ethics, as to the
fundanmental principle of honesty and responsibility and not
being efficient and effective in his job duties. O her
enpl oyees engaging in the sane or simlar conduct as a practice
or as being customary does not excuse M. Kuse's conduct from
violating the School Board's policies. Further, the practice of
t he School Board, when such conduct was reported, was to
di scipline the violators.

29. As agreed to by the parties, the next issue in the
i nstant case i s whether the conduct of M. Kuse, taken in |ight
of his prior enploynent record and the requirenents of
progressive discipline, constituted just cause for term nation.
Again, by the parties agreeing to |limt the issues and the
evi dence and testinony presented in the instant case, any
crimnal history of M. Kuse was elimnated fromthe Notice of
Specific Charges and from consi deration by the undersigned.

30. The evidence denonstrates that M. Kuse has been

enpl oyed with the School Board for nore than 20 years; that,
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within that nore than 20 years of enploynent, his direct
supervisors rated hi mas being a hard worker and his work
performance as of high caliber; that his one and only prior
di sciplinary action occurred in 1999, approximately 6 years
before the instant case, involving an energency situation with
his mnor child, who was ill at school, and because of that
energency situation, M. Kuse received a reprimand for personal
use of a School Board vehicle, wthout authorization, for
deviating fromhis work schedul e, w thout authorization, and for
failure to properly conplete his Daily Status Form that the
usual disciplinary action inposed for a first offense of
personal use of a School Board vehicle and failure to properly
conplete Daily Status Fornms is suspension from5 to 15 days; and
that no enpl oyee had been terninated for stopping for coffee
breaks at a restaurant in a School Board vehicle before reaching
t heir assigned worksite--even enpl oyees who had been
consistently neeting with breakfast, w thout authorization, were
suspended. Further, the evidence denonstrates that, in the
i nstant case, M. Kuse stopped for coffee breaks at a
restaurant, before reaching his assigned worksite, in a School
Board vehicle, wthout authorization, and he indicated
insufficient information on his Daily Status Form for one day.
31. Under the circunstances of the instant case, the

inposition of term nation of enploynent is too severe in
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relation to, i.e., disproportionately related or not reasonably
related to, the seriousness of M. Kuse's conduct and his

enpl oynent record. See Collins v. School Board of Dade County,

Florida, 676 So. 2d 1052 (Fla. 3rd DCA 1996); Bell v. School

Board of Dade County, Florida, 681 So. 2d 843 (Fla. 3rd DCA

1996). A suspension is nore reasonably related to the
seriousness of M. Kuse's conduct and his enpl oynent record.

Furt hernore, a suspension of 30 days, w thout pay, is reasonable
and conports wth the Contract.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the M am - Dade County School Board enter a
final order suspending Robert Kuse, Jr. for 30 days w thout pay
and consistent with the terns and conditions of the Contract
bet ween the M am - Dade County School Board and the Dade County

Publ i c School Mai ntenance Enpl oyee Conmittee.

24



DONE AND ENTERED this 13th day of July 2007, in

Tal | ahassee, Leon County, Flori da.

sl K Yol

ERROL H. POWELL

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCCQM 278-9675

Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 13th day of July, 2007.

ENDNOTES
" The parties filed an Anendnent to Joint Pre-Hearing
Stipulation specifying the limted issues.
22 As to the exhibits adnitted into evidence, Petitioner's
exhi bits were pagi nated and the following is applicable:
Petitioner's Exhibit 1: admtted only page 23, which was not
offered for the truth of the matter asserted; Petitioner's
Exhibit 3: admtted only page 27 but disregard the information
regarding selling novies, the reporter, and the television
station; Petitioner's Exhibit 4: admtted only pages 35, 36, 37,
38, 39, and 40; Petitioner's Exhibit 9: struck video tape and DVD
information; Petitioner's Exhibit 12: M. Kuse requested it to be
adm tted and no objection by the School Board; Petitioner's
Exhibit 17: admtted only pages 67, 68, 69, 71, 73, 74, 76, 78,
82, 84, 85, 86, 87, 88, and 97; and Petitioner's Exhibit 20:
admtted only page 152.
3 Testinmony was presented on other Daily Status Forms, which
testinony indicated that they too contained insufficient or
unclear information to properly establish tines.

25



COPI ES FURNI SHED

Jean Marie Mddleton, Esquire

School Board of M am -Dade County

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

David H Nevel, Esquire

Nevel & Greenfield, P.A

4801 South University Drive, Suite 2060
Davie, Florida 33328

Dr. Rudol ph F. Crew, Superintendent

M am - Dade County School District
1450 Nort heast Second Avenue, No. 912
Mam , Florida 33132-1394

Jeani ne Bl onberg, Interim Conm ssioner
Depart nent of Education

Turlington Building, Suite 1514

325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Deborah K. Kearney, General Counsel
Departnent of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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